Congress of the United States

MWashington, DC 20515
March 01, 2018

U.S. Department of Education
Office for Civil Rights

400 Maryland Avenue, SW
Washington, D.C. 20202

Dear Secretary Betsy DeVos, and Acting Assistant Secretary Candice Jackson,

We are deeply concerned about the Department of Education’s decision to not investigate
complaints filed by transgender students who are barred from using bathrooms that match their
gender identity. We believe that this decision is misguided and inconsistent with current legal
standards. The Office for Civil Rights (OCR) and the Department has an obligation under Title
IX of the Education Amendments of 1972 to protect students from sex-based discrimination. The
policy position the OCR is taking is inconsistent with federal court holdings that discrimination
against transgender individuals is sex discrimination.! The Department ignoring current legal
standards and interpretations of Title IX amounts to willful dereliction of its obligation to protect
all students from unlawful sex discrimination and willful ignorance of existing law. Our public
schools should be a safe and civil learning environment for all students.

Discrimination against LGBTQ students in school settings robs our students of their right
to a quality and safe education. In fact, according to a 2015 GLSEN study, LGBTQ students are
three times as likely to miss school in a month, have higher levels of depression, and are twice as
likely to not want to pursue post-secondary education as a result of discrimination at school.
Further, gender identity discrimination in schools is correlated with lower self-esteem, lower
sense of school belonging and increased rates of suicidal tendencies.? Even worse, transgender
students have left or have been expelled from school due to maltreatment on the basis of being
out or perceived as transgender.’ The consequences of LGBTQ discrimination are real and
severe, and it is the Department’s responsibility to guarantee all of our students—regardless of
sexual orientation or gender identity—a quality and safe learning space.

Towards reaching this goal, schools districts value guidelines and best practices of which
they rely on the Department of Education to produce. This is especially true for smaller school
districts that want to ensure they are implementing best practices in preventing discrimination.
The guidance produced by the Department in 2016, provided certainty to these school districts to
create a safe, inclusive and excellent learning environment.

! Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1038 (7th Cir. 2017); Dodds v. Dept. of
Education, 845 F.3d.217 (6th Cir. 2016). See also Schwenk v. Hartford, 204 F.3d 1187, 1200 (9th Cir. 2000), Rosa
v. Park W. Bank & Trust Co., 214 F.3d 213, 215-16 (1st Cir. 2000), Smith v. City of Salem 378 F.3d 566 (6th Cir.
2004), and Glenn v. Brumby, 663 F.3d 1312, 1316 (11th Cir. 2011).

2 Kosciw, J. G., Greytak, E. A., Giga, N. M., Villenas, C. & Danischewski, D. J. (2016). The 2015 National School
Climate Survey: The experiences of lesbian, gay, bisexual, transgender, and queer youth in our nation’s schools.
New York: GLSEN.

3 James, S. E., Herman, J. L., Rankin, S., Keisling, M., Mottet, L., & Anafi, M. (2016). The Report of the 2015 U.S.
Transgender Survey. Washington, DC: National Center for Transgender Equality.




The mission of the OCR is, “to ensure equal access to education and to promote
educational excellence throughout the nation through vigorous enforcement of civil rights.” The
Office for Civil Rights is disregarding its very own mission by ignoring the discrimination
complaints from transgender students and falsely claiming gender identity discrimination is not
within the OCR’s jurisdiction. Without much needed protections from the OCR, transgender
students and their families have limited options for recourse to address unlawful discrimination
in academic environments. Last year, the Department and the Department of Justice were quick
to rescind joint guidance that prohibited the discrimination based on a student’s gender identity,
including discrimination based on a student’s transgender status. Now, the Department has
clearly stated that it will not investigate or take any action on complaints filed by transgender
students. This is a continuation of the Administration’s effort to chip away at LGBT rights.

As Secretary to the Department of Education and as Acting Assistant Secretary for the
OCR, it is your responsibility to protect all students from harmful practices that jeopardize the
learning experience and environment of all students including transgender students. The Office
for Civil Rights has an obligation to uphold civil rights laws and to eradicate discrimination
within the nation’s educational institutions. As part of this mandate, the OCR must investigate
and take actions for all complaints of sex-based discrimination, including those of transgender
students and investigate accordingly and take the appropriate action, as the law requires. All
students deserve access to a safe learning environment free from discrimination where they can
thrive. It is time we ensure a safe and impactful education for all students regardless of sexual
orientation or gender identity.

The position by the Department is inapposite to existing federal law and is a step
backwards for LGBT civil rights. We urge you to reverse this position to ensure protections of
transgender students in school settings.

Sincerely,
Jared Polis Ileana Ros-Lehtinen
ember of Congress Member of Congress
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Member of Congress

Preav

S ¢ Bonamici
Member of Congress

t:*“”bw Wit £ losne

a Brownley
Member of Congress

Mk esvnn-

Mark Takano
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Member of Congress

Anthony G. Brown
Member of Congress

Michael E. Capuano
Member of Congress

ol o

Salud Carbajal
Member of Congress

Lt e

/Kathy Castdr
Member of Congress

Cars
Member of Congress

K ine Clark

Membersf{ Congress




YnObuse 2, kOl

Yvette'D. Clarke Bonnie Watson Coleman
Member of Congress Member of Congress

P
|
,/ ’
Charlie Crist 5

Member of Congress

Diana DeGette
Member of Congress
e N2 DepbleOnpar
Mark DeSaulnier Debbie Dingell
Member of Congress Member of Congress
Keith ,éuison — Adriano Espaillat
Member of Congress Member of Congress

o< btth A, Bl et

Eliﬁh H. Esty Bill Foster
Merrber of Congress Member of Congress




/1 AA&K @/\ m
Lois Frankef uben Gallego U

Member of Congress Member of Congress

p— -

J imn;iry Gom
Wber c@gress

Lujan Grisham

Member of Congress Member of Congress
Colleen Hanabusj He)i C. Hank J ogson, Jr.
Member of Cong(ss Member of Congress
%&X 5 ’%p.,\A-&'
& . S
Alcee L Hastings = Brian Higgins
Member of Congress Member of Congress

/ ,
Hime Pramila Jayapal v

mber of Congress Member of Congress




Zr K

Josepﬁ. Kennedy, III
Member of Congress

=

“” Ruben Kihuefi
Member of Congress

.

C :

( James Langevin
“Member of Congress

othoe s

Barbara Lee
Member of Congress

Alan Lowenthal
Member of Congress

Lo

Ro Khanna
Member of Congress

. 4
M M
Daniel T. Kildee
Member of Congress

Y Zoei -

Rick Larsen
Member of Congress

oGkt

Sheila Jackson Lee
Member of Congress

=

Tod W. e

Ted Lieu
Member of Congress

StepheUF. Lynch
Member of Congress



BM/

Carolyn Maloney
Member of Congress

. ’?‘“"‘Lé McZum

A. Donald McEachin

Member of Congress
Seth Moulton
Member of Congress
<

Richard M. Nolan
Member of Congress

Eleanor Holmes Norton
Member of Congress

Chellie Pingree
Member of Congress

Doris Matsui
Member of Congress

i

GMoore

Member of Con ress

e

}Tga/old Nadler
ember of Congress

=/

Donald Norcross
Member of Congress

Frank Pallone , I
Member of Congress

L4

David Price
Member of Congress




ﬁm/%{m?f/ %ﬂupﬂw
Mike Quigley athleen Rice :

Member of Congress Member of Congress
Lisa Blunt Rochester J ackMsen
Member of Congress Member of Congress

.

Lucille Roybgl-Allard

Member of Congress

Adam B. Schff Robert C. “Bobby” gcott

Member of Congress Member of Congress
se E. Serrano Carol Shea-Porter

Member of Congress Member of Congress

Louise M. Sldughter
Member of Congress

Adam Smith
Member of Congress




hber of Congress

[ Tl

Dina Titus
Member of Congress

e

Juan Vargas
Member of Congress

; ’ﬁanette Barragan ? :

Member of Congress

rederica Wilson
Member of Congress

A M
Susan A. Davis

Member of Congress

Eric Swalwell
Member of Congress

Niki Tsongas
Member of Congress

%l/

Nyd’ 1a M. Velazquez il
Member of Congress

@MW

Peter Welch
Member of Congress

Yarmutl[ 2
ember of Céngress

it .
Linda T. Sanchéz ‘
Member of Congress




(/)’”9 /}wu % Nl s S —
Jud‘y/Chu o e ebbie Wasserman Schultz 5

Member of Congress Member of Congress

a G. Eshoo
Member of Congress

Jamie Raskin
Member of Congress




